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Abstract: This Article confronts the growing tension between increasingly permissive concealed carry firearms legislation and police authority to conduct investigative stops and protective frisks under Terry v. Ohio. For decades, courts upheld stops based on nothing more than an officer's observation of public gun possession, on the assumption that anyone carrying a gun in public was doing so unlawfully. That assumption requires reexamination. All fifty states and the District of Columbia authorize their citizens to carry concealed weapons in public, and forty-two states impose little or no conditions on the exercise of this privilege. As a result, officers and courts can no longer reasonably assume that "public gun possession" equals "criminal activity."
Courts and scholars have begun addressing discrete aspects of this dilemma, and this Article makes three contributions to the existing literature. First, it corrects the oft-repeated misconception that the U.S. Supreme Court's recent Second Amendment jurisprudence has altered the Fourth Amendment's reasonable suspicion standard. Second, it articulates the need for a "gun possession plus" reasonable suspicion standard to initiate a Terry stop for a suspected firearms violation. Third, it defends the right of officers to conduct automatic frisks of suspects after a lawfully-initiated stop when firearms are present, in recognition of the inherent and unique dangerousness of these weapons. The Article concludes with a recognition of the risks presented by a proposed "automatic frisk" regime, particularly for over-policed communities of color. In doing so, it suggests law enforcement would be well served to consider community policing alternatives to stop and frisk that respect the rights of firearms carriers in marginalized communities while protecting officers on the beat.
INTRODUCTION
Few doctrines have strained the interpretive bounds of the Fourth Amendment or influenced the relationship between police officers and civilians more than "stop and frisk."
1 "The Fourth Amendment was once considered a monolith," where "'[p]robable cause' had a single meaning" and "'searches' and 'seizures' were all-or-nothing concepts."
2 But when the U.S. Supreme Court ruled in Terry v. Ohio 3 that a police officer could "seize a person and subject him to a limited search for weapons" 4 on nothing more than reasonable suspicion, 5 the Court "broke [this monolith] entirely." 6 In the half century since Terry, the controversial practice has In large part because of this low and malleable "reasonable suspicion" standard, the permissible scope of the stop and frisk practice has expanded significantly since Terry. While Terry involved an on-the-street stop of a would-be robber casing an establishment with a gun bulging from his coat, 13 since then the Court has upheld an officer's ability to frisk individuals stopped for minor traffic violations who are suspected of carrying weapons, 14 search car compartments within "the lunge area" of the stopped individual, 15 arrest suspects for refusing to affirmatively identify themselves during a Terry stop, 16 and initiate a stop based on a mistake of law. 17 But in the last decade, this near linear expansion of pre-arrest investigative powers has been stymied from an unlikely source-the Second Amendment. The U.S. Supreme Court's recent decisions recognizing an individual's Second Amendment right to keep and bear arms for personal protection 18 -and concurrent increase in the number of states authorizing concealed and open carry of firearms in public 19 -has forced a reexamination of traditional stop and frisk jurisprudence. 15. Michigan v. Long, 463 U.S. 1032, 1049-50 (1983) (holding that the principles of Terry "compel our conclusion that the search of the passenger compartment of an automobile . . . is permissible if the police officer possesses a reasonable belief . . . that the suspect is dangerous and the suspect may gain immediate control of weapons"); United States v. Morris, No. 95-50158, 1996 U.S. App. LEXIS 45162, at *2 (5th Cir. May 2, 1996) (citing Michigan v. Long to uphold officer's protective search of "the 'lunge area'" of a suspect's car for weapons).
16. Hiibel v. Sixth Judicial Dist. Court of Nev., 542 U.S. 177, 178, 189 (2004) (but explaining that "an officer may not arrest a suspect for failure to identify himself if the identification request is not reasonably related to the circumstances justifying the stop").
17. Heien v. North Carolina, 574 U.S. __, 135 S. Ct. 530, 536 (2014) (observing that the "reasonable suspicion" standard allows for officers to make reasonable mistakes of fact regarding criminality or dangerousness, and finding that " [t] here is no reason . . . why this same result should [not] be acceptable . . . when reached by way of a similarly reasonable mistake of law"). 21 there was a widely-held 'assumption that a person carrying a concealed weapon was engaged in the crime of unlawful weapons possession,'" thus justifying a stop under the first Terry prong. 22 Moreover, there was once "nearly unanimous agreement that to be armed was to be dangerous," giving officers the right to frisk armed individuals on the basis of this "blanket assumption of dangerousness."
23 But in a post-Heller world, where more than forty states have little or no restrictions on the public concealed carry of firearms, 24 courts can no longer assume that public handgun possession is unlawful. 25 Moreover, "holes have begun to appear in the blanket assumption of dangerousness that courts used to apply to firearms and their carriers."
26
This Article explores the growing tension between increasingly permissive "right to carry" laws throughout the country and the rights of officers to safely conduct investigative stops and searches. In doing so, the Article makes three contributions to the existing literature and offers a word of caution about the conclusions it reaches.
First, it corrects a misconception often repeated by courts and scholars that Heller directly forces a reexamination of Fourth Amendment stop and frisk doctrine. 27 Heller did nothing more than recognize an individual's Bellin , supra note 20, at 25 ("Traditionally, courts (and police) assumed that officers could stop and question someone they observed with a concealed handgun, at least in jurisdictions with strict regulation of concealed weapon carrying.").
23. Wilkins, supra note 22, at 1170. 24. Concealed Carry, GIFFORDS LAW CTR. TO PREVENT GUN VIOLENCE, http://lawcenter.giffords.org/gun-laws/policy-areas/guns-in-public/concealed-carry/ [https://perma.cc/A536-U56E] (summarizing concealed carry laws by state and noting that twelve states require no permits to carry concealed weapons in public and thirty additional "shall issue" states require permits but allow little or no discretion in the issuance of the permits).
25. See, e.g., Northrup v. City of Toledo Police Dep't., 785 F.3d 1128, 1132 (6th Cir. 2015) ("Where it is lawful to possess a firearm, unlawful possession 'is not the default status.' There is no 'automatic firearm exception' to the Terry rule."); United States v. Ubiles, 224 F.3d 213, 218 (3d Cir. 2000) (comparing an officer's stop of an armed individual in a concealed carry state based on a suspicion that possession might have been illegal as to a stop of an individual because he "possessed a wallet, a perfectly legal act").
26. Wilkins, supra note 22, at 1171. 27. See United States v. Robinson, 814 F.3d 201, 208 (4th Cir. 2016) ("As public possession and display of firearms become lawful under more circumstances, Fourth Amendment jurisprudence and police practices must adapt. Within the last decade, federal constitutional law has recognized new Second Amendment protections for individual possession of firearms."), rev'd, 846 F.3d 694 (4th Cir. 2017) (en banc); United States v. Williams, 731 F.3d 678, 693-94 (7th Cir. 2013) (Hamilton, J., concurring) ("After Heller and McDonald, all of us involved in law enforcement, including judges, prosecutors, defense attorneys, and police officers, will need to reevaluate our thinking about these [Vol. 93:1675 right to keep and bear arms for lawful purposes under the Second Amendment. It said nothing about any right to, or prohibition against, carrying concealed firearms in public, which remains the salient feature of firearms-based weapons searches under Terry. 28 Rather, officers and judges must reconsider the nature of "reasonable suspicion" in light of increasingly permissive state gun-possession laws authorizing public concealed carry, a trend dating back at least thirty years.
Second, the Article defends the premise that gun possession alone is no longer sufficient to justify a Terry stop and articulates a new "gun possession plus" reasonable suspicion test for investigative seizures. In this sense, the Article seeks to swing the pendulum towards gun carriers in recognition of the sensible (and increasingly true) presumption that those carrying firearms in public are doing so lawfully.
Third, in recognition of the inherent dangerousness of firearms and enhanced safety risks to officers and the public of increased public handgun presence, the Article advocates for an officer's ability to conduct an automatic frisk for weapons after a lawful stop and upon reasonable suspicion that the suspect is armed. While some lower courts have implied that armed individuals are per se dangerous for purposes of Terry's second prong, 29 this Article suggests a shift away from the perceived and subjective dangerousness of the individual and towards the inherent and objective dangerousness of the firearm. This subtle analytical shift produces several benefits, including eliminating dependence on unreliable empirical data about the criminal propensities (or lack thereof) of concealed carry permit holders, reducing subjective and often unconscious invidious judgments about the dangerousness of suspects of color and other marginalized groups, and injecting some much-needed common sense about the risks of firearms.
Fourth Amendment issues and how private possession of firearms figures into our thinking."); Bellin, supra note 20, at 26 ("The post-Heller argument that a person's possession of a firearm cannot alone constitute reasonable suspicion to justify a stop is simply stated.").
28. At the same time, the Article recognizes the potentially negative consequences of advocating for an "automatic frisk" regime, particularly when the very practice of "stop and frisk" has become increasingly synonymous with racially charged police abuses. 30 An officer who stops a person of color may be more likely to suspect, implicitly or explicitly, that the person is armed and search that individual in a situation where he might not search a white suspect. Accordingly, the Article concludes with a cautious acknowledgement of the risks of advocating for automatic frisks and suggesting that law enforcement consider not just what is legally permissible under the Fourth Amendment, but also what makes sense as a matter of sound community policing. The logic of Terry justifies the automatic frisk of a gun carrier for the protection of the officer under current reasonable suspicion analysis, a fact that, if widely adopted, could lead to a dramatic increase in the number of warrantless frisks conducted by police officers. This prospect understandably may cause concern for civil libertarians and communities of color, given the terrible history of racially discriminatory stop and frisk practices over the last half century. While not retreating from its primary conclusions, the Article acknowledges that legitimate concern, and suggests that law enforcement consider alternatives to traditional frisk practices in the presence of a citizen with a firearm.
I. DUELING AMENDMENTS: TERRY STOPS AND EXPANDING GUN RIGHTS
A. The Stop and Frisk Paradigm: Origins, Justifications, Evolution
For nearly 180 years, Fourth Amendment jurisprudence focused primarily on the warrant requirement and whether arrests were properly based upon probable cause. 31 That changed with Terry, which "provided 30. One need only consider the tragic case of Philando Castile, a lawfully armed African-American man shot to death during a traffic stop after announcing he had a firearm but was only reaching for his identification, to recognize that no objective standard can eliminate the grave risks facing men of color during police interactions. Mr. Castile, who had previously been stopped fifty-two times for traffic infractions, was shot seven times by Officer Jeronimo Yanez while reaching for his driver's license, and later died on Facebook Live while his girlfriend filmed the encounter. the impetus, as well as the framework, for a move by the Supreme Court away from the proposition that 'warrantless searches are per se unreasonable,' to the competing view that the appropriate test of police conduct 'is not whether it is reasonable to procure a search warrant, but whether the search was reasonable.'" 32 This shift from "probable cause" to "reasonable suspicion" was momentous. Despite the Court's attempt to minimize the purportedly "quite narrow" scope of the holding, Terry ironically expanded police power far more than a decade of friendly Warren-era decisions did for the rights of criminal defendants.
33
Terry represented what would become a typical stop and frisk casean on-the-street observation by an officer of a suspected violent crime. A Cleveland beat cop observed two men standing on a street corner, then proceeding back and forth along an identical route multiple times in front of a department store, stopping each time to look inside the store window. 34 Each completion of the route was followed by a conference between the two on the corner. 35 The two men eventually joined up with a third individual two blocks from the store. 36 Suspecting the individuals of "casing a job, a stick-up," the officer stopped the three men and asked their names. 37 When the men "mumbled something," the officer spun around suspect John W. Terry and patted down his outside clothing, feeling a pistol in his overcoat pocket. 38 After removing a revolver from Terry's coat pocket, he patted down the other two suspects and seized another revolver.
39
The Court found that the officer's actions amounted to a "search and seizure" under the Fourth Amendment-that the officer "seized" Terry when he stopped him on the street, 40 and "searched" him when he patted down his outside clothing. 41 But despite the absence of a warrant or any exigent circumstances previously recognized by the Court as obviating the warrant requirement, the Court upheld the propriety of the officer's actions, observing that the Fourth Amendment protects only against unreasonable searches and seizures. 42 The Court defined reasonableness as an objective test from the officer's perspective: "[W]ould the facts available to the officer at the moment of the seizure or search 'warrant a man of reasonable caution in the belief' that the action taken was appropriate?"
43 On the facts presented, the Court found that the officer, utilizing his years of experience apprehending thieves, had reasonable suspicion to suspect a crime was about to take place, and thus to stop the individuals. 44 Moreover, the Court found that the particular crime suspected by the officer-a "stick-up"-made it reasonable for the officer to assume the individuals were armed and dangerous. 45 Importantly, the Court emphasized that "[t]he sole justification of the search . . . is the protection of the police officer and others nearby, and it must therefore be confined in scope to an intrusion reasonably designed to discover guns, knives, clubs, or other hidden instruments for the assault of the police officer."
46 This pat down of the outer clothing "by no means authorizes a search for contraband, evidentiary material, or anything else in the absence of reasonable grounds to arrest. Such a search is controlled by the requirements of the Fourth Amendment, and probable cause is essential."
47
"Terry created a two-pronged analysis, with the first prong governing the propriety of the initial investigatory seizure and the second prong 40 . Id. at 16 ("Whenever a police officer accosts an individual and restrains his freedom to walk away, he has 'seized' that person.").
Id. ("[I]
t is nothing less than sheer torture of the English language to suggest that a careful exploration of the outer surfaces of a person's clothing all over his or her body in an attempt to find weapons is not a 'search.'"). governing the propriety of any subsequent frisk." 48 These analyses are distinct and must be undertaken separately; the satisfaction of one prong cannot serve as justification for the second prong. Under the first prong, an officer may stop an individual (the seizure) if she has reasonable suspicion of criminal activity. 49 Under the second prong, an officer may frisk the individual (the search) if she has reasonable suspicion that the person "is armed and presently dangerous to the officer or to others."
50
Because these analyses are distinct, an officer may reasonably suspect a person is committing a crime but lack the requisite suspicion that the individual is armed and dangerous, and vice versa.
51
Since Terry, the Court has applied the "reasonable suspicion" standard to expand an officer's ability to stop and frisk individuals in less suspicious and dangerous contexts. The Court has held that a traffic stop for a motor vehicle infraction counts as a "stop" despite the absence of reasonable suspicion of criminal activity. 52 Within that context, one can understand why an officer reasonably may have suspected criminal activity was afoot when she observed, discovered, or received a tip about an individual's possession of a firearm in public. An officer could reasonably suspect that a public gun possessor was committing a weapons possession offense because most states either tightly constricted or prohibited the public carrying of firearms. 68 As a result, courts routinely upheld Terry stops based on nothing more than suspected gun possession. 69 This assumption, combined with the once "nearly unanimous agreement that to be armed was to be dangerous," provided the necessary justification to conduct an automatic frisk of public gun possessors.
70 But in the current rapidly-changing, gun-friendly deregulatory environment, these assumptions require reconsideration. 70. Wilkins, supra note 22, at 1170-71 (describing the "blanket assumption of dangerousness" under which most officers and courts traditionally operated with respect to gun possessors).
C. Rethinking "Reasonable Suspicion" in a Concealed Carry World
Needless to say, public opinion about gun rights and gun control have changed since the standoff between Ronald Reagan and Bobby Seale in 1967. In part owing to this shift, an increasing number of states have relaxed or eliminated restrictions on public firearm possession.
71
Beginning in the 1970s, shortly after the Black Panthers first prominently utilized the Second Amendment as an instrument of individual gun possession rights, the National Rifle Association followed suit, electing in 1977 an executive vice president who "would transform the NRA into a lobbying powerhouse committed to a more aggressive view of what the Second Amendment promises to its citizens."
72 And in the last decade, the Court has delivered significant victories to the gun rights movement, declaring in two landmark cases that the Second Amendment protects an individual's right to possess a firearm for self-defense or any other lawful purpose, 73 and that this protection applies to the states via the Fourteenth Amendment's Due Process Clause.
74 These two significant changes challenge the once-reasonable assumption that a public gun carrier is a dangerous lawbreaker.
Gun-Friendly Legislation
States' public gun possession laws broadly fall within one of four "right-to-carry" categories: Unrestricted: State law allows individuals to carry concealed firearms for lawful purposes without a permit. 75 These states are sometimes referred to by gun rights advocates as "constitutional carry" states.
76
Shall Issue: State law requires a license to carry a concealed firearm in public, but the granting of such licenses is nondiscretionary and subject only to meeting determinate criteria set forth in the law.
77
May Issue: State law requires a license to carry a concealed firearm in public and provides the issuing entity with discretion over the issuance of a permit. 78 This discretion varies significantly from jurisdiction to jurisdiction.
79
No Issue: State law does not allow any private citizen to carry a concealed handgun in public, with very few limited exceptions.
80
As recently as 1988, forty states either prohibited the public possession of firearms (sixteen "no issue" jurisdictions) or tightly regulated such possession (twenty-four "may issue" jurisdictions).
81 Over the next thirty -9UAZ] (noting that "constitutional carry" is sometimes referred to as "Vermont carry" because Vermont for decades was the only state in the country that did not require a permit to carry a concealed firearm in public).
77. Enright, supra note 75, at 919-20 ("As the name suggests, shall-issue laws require the issuing authority to issue a permit to an applicant who meets delineated requirements. There is little discretion on the part of the issuing body."); see also As reflected above, as of 2015, every state and the District of Columbia allow the public concealed carry of firearms. 90 The vast majority of these states are now unrestricted or shall-issue jurisdictions, in which there are little to no restrictions on an individual's ability to lawfully carry a firearm in public.
91 These "increasingly permissive gun-possession laws erode the assumption that public handgun possession is unlawful." 94 But while increasingly permissive gun laws may require a reexamination of the first Terry stop prong, the same logic does not necessarily apply to the "armed and dangerous" second prong of Terry as discussed in Part III.
Heller and McDonald
Further challenging these old assumptions, the Court affirmatively recognized for the first time a constitutional right for individuals to keep and bear arms for lawful purposes. In District of Columbia v. Heller, 95 the Court considered the constitutionality of a Washington, D.C., law prohibiting all citizens (except for law enforcement officers) from possessing handguns and requiring all lawfully-owned rifles and shotguns to be kept "unloaded and disassembled or bound by a trigger lock."
96 Prior to Heller, the Court had never expressly opined on the scope of the Second Amendment's protections for the individual right to "keep and bear Arms"
97 as opposed to the right of a "well regulated Militia" 98 to do so.
99
Writing for a bare majority, Justice Scalia used the opportunity to engage in an in-depth historical and textual analysis of the Second Amendment, something that had been missing from the Court's previous opinions.
100 Rejecting nothing more than grant the people the right to form a militia and for that militia to be armed, Justice Scalia determined that the Amendment protected an individual right in addition to a right of the people to form an armed militia. 101 The Court found that implicit in an individual's right to keep and bear arms was the right to self-defense with a firearm and the right to have a working firearm in the home. 102 107 Justice Alito, writing for the majority, explained that the individual right to keep and bear arms should be incorporated and applied against state and local governments, because the right was both "fundamental to our scheme of ordered liberty" and "deeply rooted in our Nation's history and tradition." 101. Heller, 554 U.S. at 582 ("The phrase 'keep arms' was not prevalent in the written documents of the founding period that we have found, but there are a few examples, all of which favor viewing the right to 'keep arms' as an individual right unconnected with militia service.").
102. Id. at 599 (finding that "self-defense . . . was the central component of the right itself"). 103. Id. at 626-27 ("Nothing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms."); see also id. at 627 (limiting the right to arms that are "in common use," leaving it open to states to regulate and ban certain types of assault weapons and weapons commonly useful only in military service).
104. While these seminal opinions clearly carry significant weight for gun rights jurisprudence broadly, they carry far less relevance for the Fourth Amendment stop and frisk analysis than courts and scholars have argued post-Heller. 111 In neither case did the Court opine on whether the Second Amendment's protections extended to the public possession of firearms.
112 By leaving open the question, the Court may have further "opened the door for the carry laws we have today,"
113 though as noted above that door had begun opening decades before Heller. Because the overwhelming majority of stop and frisk cases involve encounters between police officers and individuals in public, the Court's refusal to extend constitutional protections to public firearm possession renders Heller and McDonald of little use in helping officers determine whether reasonable suspicion exists to stop a public gun carrier. In other words, without a clear pronouncement that public gun possession is constitutionally-protected per se, the decisions should not change the calculus of an officer deciding whether to stop and frisk a public gun carrier.
114
What should change the calculus instead are the public carry laws in force in the jurisdiction where the potential encounter takes place. In an unrestricted or "constitutional carry" jurisdiction where no state limits exist on the right to carry firearms in public, officers arguably cannot demonstrate reasonable suspicion of criminality based solely on firearm 111. See, e.g., United States v. Leo, 792 F.3d 742, 749-50 (7th Cir. 2015) (invalidating frisk of backpack on suspicion that it contained a gun in light of "important developments in Second Amendment law"); Bellin, supra note 20, at 26 (admonishing courts to require more in the "reasonable suspicion" analysis under Terry's first prong given that mere gun possession as become an "increasingly common activity that is not only lawful, but specifically protected by the Second Amendment"). 114. At most, the individual could point to the general constitutional right to keep and bear arms for lawful purposes, including for self-defense, and argue that he publicly possessed his firearm in the exercise of that right. Peruta v. Cty. of San Diego, 742 F.3d 1144, 1172 (9th Cir. 2014) (striking down public handgun ban because Heller "does require that the states permit some form of carry for selfdefense outside the home"). But whether he was doing so lawfully would depend on the public right- possession. 115 Likewise, in "shall-issue" and "may-issue" jurisdictions, it would appear difficult for an officer to determine with any reasonable particularity that a crime is or will be committed solely based on the actual or potential presence of a firearm. 116 Without any other indicia of criminality giving rise to a reasonable suspicion that some non-weapons possession offense was being committed, the officer likely would have to resort to asking the individual for proof of a gun permit.
II. THE CASE AGAINST AUTOMATIC STOPS OF GUN CARRIERS
To initiate a stop, an officer must have "reasonable suspicion supported by articulable facts that criminal activity 'may be afoot.'" 118 For decades, the only "articulable fact" on which an officer needed to rely was the possession of a firearm, based on the assumption that the possession itself was unlawful.
119 But gun possession alone no longer reasonably indicates unlawful activity in a concealed carry world, despite the low "reasonableness" standard articulated in Terry. where the Court found that neither presence in a high-crime neighborhood nor unprovoked flight standing alone created reasonable suspicion, but the two together did. 123 The suspicious activity of being in a "high crime area" is insufficient to conclude that a crime is being committed, as is the suspicious activity of evading police officers.
124 But in combination, what begins as "little more than a hunch" 125 becomes reasonable suspicion of criminal activity.
126
Likewise, courts should impose a "gun possession plus" requirement to justify a Terry stop. The presence of a firearm, standing alone, creates nothing more than a hunch that an individual possesses the gun unlawfully or otherwise is engaging in criminal activity.
127 But possession plus some other suspicious activity may very well create the necessary reasonable suspicion under Wardlow to stop the gun carrier. based on suspicion of gun possession, furtive movements, flight, and presence in a high-crime area). Indeed, arguably even more should be required given the increasing legality of possessing guns in public, and thus the decreasing suspiciousness of that singular action. In any circumstance, unprovoked flight from police appears suspicious, even if standing alone it is insufficient to initiate a stop. Wardlow, 528 U.S. at 124 ("Headlong flight -wherever it occurs -is the consummate act of evasion: It is not necessarily indicative of wrongdoing, but it is certainly suggestive of such."). Possessing a handgun in public, at least in a constitutional carry or shall issue state, would appear less suspicious than unprovoked flight, as it does not carry with it any automatic suggestion of criminality. [Vol. 93:1675
A. The Need for "Gun Possession Plus"
In the age of concealed carry, mere public possession of a firearm cannot give rise to more than a hunch that criminal activity is afoot. As a Florida state court declared in invalidating a stop based solely on a civilian's admission to a police officer that a nearby person had a handgun in his waistband, possessing a concealed weapon "is not illegal in Florida unless the person does not have a concealed weapons permit, a fact that an officer cannot glean by mere observation."
129
Despite this fact, courts regularly uphold Terry stops on just such grounds. 130 On almost identical facts-a Florida civilian's admission to a police officer that he had a gun in his waistband-the Eleventh Circuit upheld a stop and subsequent search of four men in a parking lot. 131 In United States v. Lewis, 132 two police officers approached four men in a parking and began what all parties agreed was a consensual encounter, in which the officers exchanged pleasantries with the men. 133 The officers then asked "whether any of the men were carrying guns," to which two of the men answered in the affirmative.
134 "The deputies did not ask any follow up questions, such as whether [the men] had a valid permit for the firearms. Rather, the officers immediately drew their weapons and ordered all four men to sit down on the ground and show their hands."
135
In invalidating the stop, the district court concluded that the officers "lacked any particularized and objective suspicion that any of the four men had been engaged in, or were about to engage in criminal activity at the time the officers ordered the men to the ground."
136 In particular, "it was neither per se unlawful to possess a handgun nor illegal to admit to carrying one, and . . . the police had no reason to believe that [ 
139
While the Court emphasized that "reasonable suspicion analysis is not concerned with 'hard certainties, but with probabilities,'" 140 it failed to explore what "probabilities" gave rise to the officers' reasonable suspicion when all they observed was an activity that, on its face, is legal in Florida.
141 Presumably, the Court would not uphold an officer's detention of a motor vehicle driver based on nothing more than a suspicion that the driver did not have a license to operate the vehicle. But without more articulable facts, how does this hypothetical meaningfully differ? Both scenarios involve facially lawful conduct-possessing a concealed firearm and driving a motor vehicle-that requires a license. The only difference for practical purposes is that the former scenario involves an inherently dangerous instrument (a firearm) that poses a safety risk to the officer; but a safety risk alone cannot justify a stop under Terry.
142
However, while a bright line "gun possession plus" rule reflects a necessary adaptation of old post-Terry precedent to new factual realities, adopting the rule in practice may prove difficult. It can often be difficult for courts to discern after the fact whether a stop was made solely because of the presence of a firearm or because of additional articulable facts that may or may not have been part of the initial calculus. Moreover, defining 138. Id. at 1304. 139. Id. at 1305 ("[T]he officers did not know that McRae lawfully possessed his firearm at the time of the detention . . . the reasonable suspicion inquiry focuses on the information available to the officers at the time of the stop-here, when the officers pulled their guns and ordered the four men to the ground-not information that the officers might later discover."). 144 the First Circuit held that an officer observing "a prominent criminal defense attorney" walking towards a courthouse in a "high-crime area" with a "handgun in a holster" had reasonable suspicion to stop and frisk the attorney. 145 At some points in the opinion, the court appeared to justify the stop solely on the observation of the firearm: "[t]he officer observed Schubert walking toward the Springfield courthouse carrying a gun. This simple, undisputed fact provided a sufficient basis for Stern's concern that Schubert may have been about to commit a criminal act."
146 Elsewhere in the opinion, however, the court appeared to rely on the presence of additional articulable facts, including that "the officer saw a man carrying a gun in a high-crime area, walking toward an important public building," 147 and that in the officer's experience, "most people who carry firearms in Springfield are not licensed to do so."
148 Importantly, while the opinion is unclear whether the officer suspected a mere weapons violation or something more serious, the court clearly contemplated something potentially more catastrophic: "A Terry stop is intended for just such a situation, where . . . immediate action is required to ensure that any criminal activity is stopped or prevented." 151 The court discussed in detail the variety of factors giving rise to the officers' suspicion, including the "high-crime area" in which they found the suspect, the suspect's placement of "his hand in his pocket and the appearance of something heavy in his pocket" upon viewing the marked patrol car, his evasive action upon seeing the vehicle, and his "unusually nervous" behavior upon being approached by the officers. 152 While one of the factors pertained solely to his suspected firearm possession, the other three factors clearly existed independently of the "appearance of something heavy in his pocket."
153 Indeed, it appears the court could have upheld the stop under Wardlow without the firearm-possession suspicion, because the suspect was seen in a highcrime area and he evaded the police.
The Mayo court's careful articulation of indicia of criminality independent from the suspected presence of a firearm should become the norm for adjudicating the validity of Terry stops in the future. 154 But absent typically suspicious factors like evasion, furtive movements, flight, or presence in a high-crime area, 155 how are officers to discern which public gun carriers are in lawful possession of their firearms and which ones are committing felony weapons violations?
B. What Is "Reasonable Suspicion" of a Firearms Violation?
Officers can develop reasonable suspicion that any type of criminal activity-not just a firearms violation-is afoot based at least in part on an individual's suspected firearms possession. and frisk based in part on suspicion of gun possession because "(1) Mr. Hunter was in a high crime area, known for drug and firearm arrests; (2) Mr. Hunter was standing over and observing unlawful gambling; (3) Mr. Hunter saw the police approach and then began to walk quickly away; and (4) as Mr. Hunter turned to walk away, Officer Adams saw a bulge in his waistband." (emphasis added)).
155. The "presence in a high-crime area" indicator is particularly troubling in the context of concealed carry for two reasons. First, one presumably should not be punished for taking precautions to protect herself in a high-crime area, particularly given that Heller and McDonald make clear that the Second Amendment's individual firearm guarantees stem from an individual's rights to selfprotection. Second, and more fundamentally, the use of "presence in a high-crime area" as an indicator of criminal activity at all has the practical effect of criminalizing one's presence in her own neighborhood. Moreover, several courts have recognized the danger in allowing "high-crime area designations suspected Mr. Terry was preparing to commit an armed robbery. 156 But much of the case law discussing whether reasonable suspicion existed to stop an individual based solely on the presence of a firearm involved an officer's suspicion that the suspect unlawfully possessed the weapon. For example, in the pre-Heller case Adams v. Williams, 157 the U.S. Supreme Court suggested that possession of a concealed handgun, standing alone, constituted at least "reasonable suspicion" for a Terry stop and frisk even though the jurisdiction in question allowed gun possession with a permit.
158 This reasoning needs reexamination. "Absent evidence that a person's firearm possession is unlicensed, the first prong of Terry no longer justifies" a stop.
159 So how does an officer determine whether a public gun carrier has the legal right to carry the firearm?
Some state and local governments have attempted to legislate around this constitutional quandary by giving law enforcement greater authority to investigate the lawfulness of public gun possession. 160 These governments have created a form of "gun-license inquiry" mechanism whereby, as a condition of receiving a concealed or open carry permit, firearms possessors agree to carry their licenses in public and willingly present them to police officers upon request. 161 This approach has intuitive appeal, as it purports to create a voluntary, noninvasive encounter that allows officers to determine, at a minimum, whether a firearms licensing law has been violated.
"If the person produces a valid license, the officer's suspicions of a weapons-possession offense will be dispelled. If the person does not produce a valid license, the officer now possesses at least 'reasonable suspicion' of a violation of the firearm licensing laws. But this approach raises serious constitutional questions. While the licensing inquiry system arguably prevents a more invasive frisk from taking place, it assumes that the gun carrier has been lawfully stopped. Under a traditional Terry analysis, this would require the officer to have reasonable suspicion that a crime is being committed before being allowed to initiate the inquiry. 163 While courts have upheld the validity of drivers license inquiries during a motor vehicle stop, as well as the arrest of individuals who fail to produce a driver's license, in those cases the officers had a lawful reason to stop the individual-a suspected driving infraction. 164 Likewise, in states requiring individuals to identify themselves to police officers, arrests following a failure to do so are only upheld as long as the stop was "justified at its inception" and the request for information "has an immediate relation to the purpose, rationale, and practical demands of a Terry stop."
165
Thus, under existing precedent, these gun-license inquiries can only survive constitutional scrutiny if the officer had some independent, lawful reason to initiate the Terry stop. "If the police cannot constitutionally require gun carriers to produce a license, officers cannot consider a failure to respond to a voluntary license inquiry as a basis for 'reasonable suspicion. '" 166 It must also be considered whether a gun carrier has, by voluntarily agreeing to produce a gun permit upon request as a condition of the permit, effectively placed the interaction outside of Terry and into the voluntary innocent officer inquiry framework. Even if that were so, it does not solve the problem. A gun carrier can contract with the state to volunteer certain information to a police officer upon inquiry, but the police officer still will not know who has made such an agreement prior to asking the question. While of course a police officer is free to approach ; see also Bellin, supra note 20, at 40 ("Gun-license-inquiry provisions purport to authorize police to request a license prior to the officer's development of 'reasonable suspicion' to suspect a gun carrier of any offense. The proper analogy would be to a police officer pulling over a driver who had not violated any traffic law and asking the driver to produce a license . . . .").
166. Bellin, supra note 20, at 40; see also Delaware v. Prouse, 440 U.S. 648, 663 (1979) (holding that without "at least articulable and reasonable suspicion that a motorist is unlicensed . . . stopping an automobile and detaining the driver in order to check his driver's license . . . [is] unreasonable under the Fourth Amendment").
individuals and ask questions absent reasonable suspicion, individuals are free to refuse to cooperate. 167 But in a "gun-license inquiry" state, would not refusal to cooperate indicate unlawful gun possession as a matter of logic? Such a scenario seems likely in a gun-license inquiry regime, but it would also turn Fourth Amendment jurisprudence on its head. " [A] refusal to cooperate, without more, does not furnish the minimal level of objective justification needed for a detention or seizure."
168 But in a jurisdiction where every law-abiding gun carrier has consented to cooperate with authorities, it would appear that an individual's refusal to cooperate, without more, would create reasonable suspicion of unlawful weapons possession. 169 In short, in the absence of an agreement to engage in a consensual encounter with an officer, an individual remains free under the Fourth Amendment not to answer any questions from the officer unless the officer has reasonable suspicion independent of the refusal to cooperate to stop the individual. The fact that other civilians have decided to initiate an encounter with police ought not compel others to do the same or face an investigatory stop.
However, officers still retain tools to develop reasonable suspicion of a weapons violation. In the absence of other indicia of criminality or the authority to demand proof of gun permits, officers can stop individuals who appear from specific and articulable facts not to meet the requirements to possess a concealed carry firearm. 170 In "may issue" or "shall issue" jurisdictions, officers can lawfully stop individuals who appear not to meet the objective licensing requirements, such as the minimum age requirement. 171 
III. THE CASE FOR AUTOMATIC FRISKS OF GUN CARRIERS
As the previous section illustrates, where the state legislature "has decided its citizens may be entrusted with firearms on public streets," the police have no authority to disregard this decision by subjecting lawabiding citizens to Terry stops based on nothing more than suspicion of gun possession. 174 But once a lawful Terry stop has been initiated, what level of reasonable suspicion is necessary to initiate a frisk? Must the officer determine through "specific and articulable facts" that the suspect is not only armed, but also dangerous? 175 Can the officer simply rely on the actual or suspected presence of a firearm to conclude that the individual is "armed, and thus dangerous?"
176 And should changing gun legislation and precedent affect the frisk analysis, as it does the stop analysis?
Officers can satisfy the second Terry prong and conduct an automatic frisk based solely on the suspected presence of a firearm, but not for the reason articulated by courts and scholars. Rather than concluding that a frisk is proper because the individual poses a per se danger to the officer and the public, 177 courts instead should conclude that a frisk is proper because the firearm poses an inherent and significant danger to the officer and the public. While the outcome remains the same, this subtle analytical 172. See id. 173. Federal law criminalizes firearm possession by juveniles (under age eighteen), fugitives, felons, domestic violence misdemeanants, drug users, certain persons with mental illness, and undocumented immigrants. 18 U.S.C. § 922(g), (x)(2), (x)(5) (2012) (defining juveniles as those under eighteen). An officer's reasonable suspicion that a public gun possessor fits into one of these categories would qualify as the "gun possession plus" necessary to initiate a stop and should also satisfy the "armed and dangerous" frisk prong.
174. difference eliminates many normative value judgments about the individual while injecting some much-needed jurisprudential clarity about the inherent and potentially catastrophic danger posed by concealed firearms. It also dispenses with the implied requirement that officers rely on questionable and contradictory empirical data about the inherent dangerousness of concealed firearms carriers. In addition, by focusing the analysis on an objective fact-the presence of a firearm-rather than any subjective assessment of the gun carrier, this approach could help eliminate determinations made on the basis of invidious or implicit racial or social bias. While creating an objective standard for frisks of gun carriers may help promote objective enforcement without regard to race, it would be foolhardy to ignore the data confirming that stop and frisk practices are both disproportionately employed against people of color 178 and are not particularly effective in creating community trust or efficiently fighting crime. 179 In recognition of these facts, while the law and logic of stop and frisk authorize automatic frisks of gun carriers, officers and police departments ought to consider whether employing an automatic frisk regime makes sense as a matter of sound and just policing.
A. Recognizing the Inherent Dangerousness of Firearms
With respect to the "armed and dangerous" second Terry prong, courts ought to shift focus from the potential dangerousness of the individual to the inherent dangerousness of the firearm. While the outcome of cases employing such a shift would largely align with those adopting a per se dangerous individual position, this shift in reasoning is important in three respects.
First, by refocusing the discussion on the inherent dangerousness of firearms in public places (which neither court rulings nor legislation has changed), courts can reaffirm the primary justification of limited weapons searches-to protect the officer and the public. 180 Second, this approach 178. See Kia Makarechi, What the Data Really Says About Police and Racial Bias, VANITY FAIR (July 14, 2016, 3:09 PM), https://www.vanityfair.com/news/2016/07/data-police-racial-bias [https://perma.cc/56HD-DABK] (citing "eighteen academic studies, legal rulings, and media investigations" highlighting the disproportionate use of stop and frisk practices and police violence against communities of color, including studies finding that officers were more than twice as likely to stop black and Latino drivers than white drivers and more than four times as likely to search black and Latino suspects than white suspects, but less likely to find contraband on black and Latino suspects than on white suspects).
179. See infra note 222. 180. See, e.g., Robinson, 846 F.3d at 700 (confirming that the original Terry frisk formulation centered on the officer's safety and not on any evidentiary search or normative value judgments about the propriety of public weapons possession).
eliminates the need for officers to make split-second reasonableness decisions based on complex empirical data regarding the ubiquity of concealed and open carry permits, the prevalence of lawful versus unlawful weapons possession in a given jurisdiction, and the incidence of violence and criminality among the concealed carry permit population. Third, focusing on the objective fact that a weapon exists and not any subjective assessments of the individual injects a level of much-needed objectivity to the Terry analysis and eliminates the need to rely on ad hoc judgments grounded in implicit (or explicit) bias.
Acknowledging the Inherent Dangerousness of Firearms
Much of the discussion related to the second Terry prong in post-Heller cases centers on whether the armed individual stopped is dangerous. Courts have split over the issue whether an armed individual is automatically dangerous, or if an officer must show both that the individual is armed and also dangerous. For example, in United States v. Robinson, 181 the Fourth Circuit held that any individual who the police suspect possesses a firearm becomes a dangerous individual per se for Terry purposes. 182 The Ninth and Tenth Circuits, in more limited discussions, similarly found that police had an automatic right to assume that an armed individual was necessarily dangerous. 183 In contrast, in he is dealing with an armed and dangerous individual."
187 Scholars on both sides of the argument also focus on the potential dangerousness of the individual holding the weapon rather than the weapon itself.
188
Supporters of the per se dangerousness approach focus on the precise language of Terry "for the proposition that all armed persons are inherently dangerous," and that an officer must "tak[e] steps to assure himself that the person with whom he was dealing was not armed with a weapon that could unexpectedly and fatally be used against him."
189
Critics of the per se dangerousness approach scoff at any suggestion that an armed individual in a concealed carry state is automatically dangerous, claiming that "there is general consensus that licensed gun possessors rarely use their firearms to commit violent street crimes such as robberies or murders."
190
While neither position inherently lacks merit, each highlights the charged and philosophically opposed worldviews of gun ownership and possession-one in which gun owners are among the most reckless and dangerous members of society and one in which gun owners are among the most responsible and peaceful.
191 These group-based conclusions about a class of individuals oversimplify the issue and obscure the undeniable objective fact that a firearm is an inherently dangerous device created specifically and solely to inflict damage, and thus, that the presence of a firearm in a law enforcement encounter inherently increases the risks to public and officer safety.
Many gun rights activists bristle at this notion, claiming that guns are only as dangerous as the people who use them. 192 The argument often proceeds that devices should not be banned or otherwise tightly regulated just because those devices can be misused, such as a computer in the hands of a hacker. 193 But a firearm differs in meaningful ways from a computer or other devices with multiple primary purposes beyond inflicting damage. In tort law, a firearm is considered an inherently dangerous instrumentality because it creates a substantial risk of harm just by its mere existence or use, irrespective of whether it is or can be misused. 194 A computer does not create such a substantial risk of harm, even if some risk does exist from its use. While constitutional doctrine ought not be determined solely by reference to private tort law principles, the analogy further highlights the recognized danger posed by a firearm regardless of the person in possession of it. Indeed, even when one court criticized a Terry stop based "solely on the ground that an individual possesses a gun," it acknowledged "the obvious potential danger to officers and the public by a person in possession of a concealed gun in a crowd."
195
Perhaps most telling, law enforcement training manuals themselves require officers to recognize the inherent dangerousness and lethal [Vol. 93:1675 capabilities of the firearms they carry. 196 If a trained law enforcement officer is required to recognize the inherent dangerousness of her own firearm, then surely the law should allow her to recognize the inherent dangerousness of a firearm in the hands of a potentially untrained civilian.
Limiting Reliance on Variable Data About Licensed Gun Carriers
By allowing an officer to automatically frisk an individual upon reasonable suspicion that the individual possesses a firearm, this approach also absolves officers of any responsibility to take into account the imperfect and changing empirical data about the purported peaceful and law-abiding nature of licensed gun carriers. Such empirical data is often relied on by gun rights activists and litigants who argue that concealed carry permit holders deserve a presumption of law-abidingness. 197 But such data only applies in the small remaining number of restrictive "may issue" jurisdictions and quickly becomes outdated as states relax or strengthen licensing requirements. Moreover, the very reliability of these studies is widely disputed by longitudinal studies linking public gun possession to violent behavior. 198 Most importantly, requiring officers to make such real-time calculations based on data sets conflicts with Terry's command that courts consider the perspective of the "policeman who in the course of an investigation ha[s] to make a quick decision as to how to protect himself and others from possible danger," lest the "answer to [a] question propounded by the policeman . . . be a bullet."
199
Critics of the automatic frisk approach to public firearms possessors point to "the empirical data on the relative rarity of crimes committed by licensed gun carriers."
200 These critics contend that officers should not automatically determine that an armed person poses a danger to them or others because data about licensed gun carriers suggests the opposite. 201 Studies suggest that licensed gun possessors commit far fewer violent crimes than the citizenry at large, and that evidence combined with the heightened background check requirements necessary to procure a concealed carry permit ought to provide licensed gun carriers with an enhanced presumption of law abidingness. 202 As Professor Jeffrey Bellin argues:
Although there is a robust debate about the effect of gun carrying on crime, there is general consensus that licensed gun possessors rarely use their firearms to commit violent street crimes such as robberies or murders. Thus, even if licensed gun carriers swarm streets in the wake of the legal changes chronicled above, strategies to suppress murders and robberies through gun detection may remain viable so long as police can lawfully distinguish licensed from unlicensed gun carriers and disarm only the latter group.
203
This argument may support the claim that the presence of a gun alone should not justify a stop (because licensed gun possessors are less likely than average to commit a violent crime). But it misses the mark with respect to whether the presence of a gun should justify a frisk. First, the purpose of a frisk is to protect the officer and the nearby public, not to ferret out a potential violent crime plot. 203. Bellin, supra note 20, at 32-33. 204. Terry, 392 U.S. at 32 (Harlan, J., concurring) (emphasizing that a frisk "is justified in order to protect the officer during an encounter").
probable cause-such as Terry stops based on reasonable suspicioncannot be evidentiary in nature but are allowed only to the extent necessary to protect the officer and public. The officer already made that determination when she concluded there was reasonable suspicion of criminal activity sufficient to initiate the stop. The presence of a firearm alone should justify the frisk, regardless of the presumptive law abidingness of a licensed gun carrier. Indeed, this presumption of law abidingness necessarily diminishes upon the officer's development of reasonable suspicion that the armed individual is engaged in criminal activity.
Second, empirical data about the incidence of crime for concealed carry permit holders has no relevance in unrestricted or "constitutional carry" jurisdictions where no permit is required. Indeed, to the extent the empirical data about the law abidingness of permit holders depends on the heightened background check requirements necessary to receive the permit, such findings could arguably weigh in favor of more expansive searches in unrestricted jurisdictions. 205 If officers must give a presumption of peaceful law abidingness to permit holders in restrictive "may issue" states, no such presumption need be given in unrestricted states where anyone can carry a gun in public, subject to certain federal restrictions. 206 Third, the ongoing reliability of empirical data about licensed gun carriers depends on the static nature of the requirements for obtaining a gun license. In other words, an empirical study observing the violent tendencies of licensed concealed carry permit holders in Illinois would necessarily rely on a pool of licensed individuals who met the particular background check and other permit requirements in Illinois. Presumably, the more restrictive the requirements, the more law-abiding the pool of permit holders. By the same logic, as soon as Illinois changes its permitting requirements, the empirical data set becomes obsolete, at least to the Chicago beat cop charged with assessing dangerousness. As discussed above, states routinely change their permitting rules, and in the last three decades those changes have uniformly come in the form of relaxing permitting requirements. 207 Thus, reliance on potentially outdated data about a more rigorously vetted pool of concealed carry permit holders would not only would be improper, but also dangerous.
Fourth, significant studies directly contradict the data concerning the purported law abidingness of gun owners. One study, co-authored by Stanford Law professor John Donohue, found that " [l] aws in all 50 states permitting people to carry concealed firearms in public have been connected to a rise in violent crimes," including "'substantially higher rates' of aggravated assault, rape, and robbery." 208 The study also found that from 1999 to 2010, firearm-related murder rates rose in eight states that adopted right-to-carry laws. 209 Another study, more broadly considering the correlation between private legal gun ownership and violent tendencies (with or without a permit), concluded that firearms in the United States are "disproportionately owned by people who are prone to angry, impulsive behavior and have a potentially dangerous habit of keeping their guns close at hand."
210
Advocates on both sides of the gun control debate have much ammunition in the form of conflicting studies to justify their preexisting positions. The Seventh Circuit nobly attempted to wade through the conflicting empirical data in Moore v. Madigan, 211 in which it cited conflicting contemporary studies finding alternatively that an increase in gun ownership correlated with an increase in homicide rates, an increase in concealed carry permits correlated with an increase in assault rates but not homicide rates, and an increase in concealed carry permits correlated with a decrease in both homicide and assault rates.
Based on findings from national law assessments, cross-national comparisons, and index studies, evidence is insufficient to determine whether the degree or intensity of firearms regulation is associated with decreased (or increased) violence. . . . Some studies have found that an increase in gun ownership causes an increase in homicide rates. . . . A few studies find that states that allow concealed carriage of guns outside the home and impose minimal restrictions on obtaining a gun permit have experienced increases in assault rates, though not in homicide rates. But it has not been shown that those increases persist. Of another, similar paper . . . it has been said that if they "had extended their analysis by one more year, they would have concluded that these laws [laws allowing concealed handguns to be carried in public] reduce crime." . . .
[B]ut they admit that data and modeling problems prevent a strong claim that they increase crime.
212
Putting aside the dueling data sets, the larger point for stop and frisk purposes is that officers should not be required to wade through these conflicting studies to come to a conclusion about the reasonable likelihood that an armed person might be dangerous. 213 Nor should they be subjected to a post hoc argument by a litigant challenging the protective frisk with reference to such data. Placing the frisk analysis on the presence of the inherently dangerous firearm eliminates these unfair and unworkable scenarios.
Reducing Reliance on Implicit (and Explicit) Bias
One of the most consistent and vociferous criticisms of Terry and the implications of its "reasonable suspicion" standard has been its potential for abuse by racist cops seeking to harass people of color on pretextual 212. Id. at 937-39. 213. Illinois v. Wardlow, 528 U.S. 119, 124-25 (2000) ("In reviewing the propriety of an officer's conduct, courts do not have available empirical studies dealing with inferences drawn from suspicious behavior, and we cannot reasonably demand scientific certainty from judges or law enforcement officers where none exists. Thus, the determination of reasonable suspicion must be based on commonsense judgments and inferences about human behavior.").
grounds. 214 For example, an officer can use something as minor as an apparent crack in a vehicle windshield as justification to stop a person of color on the ground that it constitutes reasonable suspicion the driver is violating a statute prohibiting driving "in an unsafe condition as to endanger any person." 215 The officer might then develop manufactured reasonable suspicion of dangerousness to justify a search for weapons based on preconceived notions about African Americans, Hispanics, or other minority groups. 216 This scenario is far from theoretical. In Maryland, from 1995 to 1997, a survey indicated that "70% of drivers stopped on Interstate 95 were African Americans," although 17.5% of the drivers on the road were black. 217 Videotapes in one Florida county demonstrated that 5% of the drivers appeared to be dark-skinned, but 70% of the drivers stopped were African American or Hispanic, and more than 80% of the cars searched on the highway belonged to persons of color. 218 Moreover, traffic tickets were given in less than 1% of these stops. 219 This appalling disparity does not result only from individual racist cops; explicit racial profiling tactics implemented by police forces across the country encourage aggressively focusing on people of color. 220 Explicit bias against communities of color is not the only cause of this disparate treatment. The groundbreaking science of implicit bias-the study of the "attitudes or stereotypes that affect our understanding, actions, and decisions in an unconscious manner"
221
-has shed an uncomfortable light on the widespread implicit biases held by law enforcement personnel towards African American men and other people of color.
222 While these implicit associations "do not necessarily align with [the] declared beliefs" 223 of police officers, these "pervasive" 224 biases have been linked to disproportionate stops, searches, arrests, and killings of people of color by police officers. 225 One study analyzing data from the police department in Oakland, California, found that "while black residents make up 28 percent of the Oakland population, they accounted for 60 percent of police stops . . . . [and] black men were four times more likely than white men to be searched during a traffic stop, even though officers were no more likely to recover contraband when searching black suspects."
226
So what can automatic frisks for weapons do to reduce racial bias? In one respect, nothing. Authorizing automatic searches of individuals suspected of carrying firearms will do nothing to reduce this disturbing trend. An officer who stops a person of color may be more likely to suspect implicitly or explicitly that the person is armed and search that individual in a situation where he might not search a white suspect. 227 But in situations where the officer knows the individual is carrying a firearmeither through visual observation or the suspect's own admission-an automatic protective frisk rule eliminates the possibility for implicit bias to affect the officer's assessment of the "dangerousness" of the individual. In other words, if the analysis of whether to frisk turns on the objective presence of a firearm and not the subjective dangerousness of the individual, then any concern that the officer frisked the individual because he implicitly believes "black men are more dangerous" dissipates. 228 This enhanced level of objectivity in the frisk analysis can thus promote the reduction of at least some of the subjective and pervasive biases implicitly projected towards groups of color.
229
B. Acknowledging the Consequences of an Automatic Frisk Regime
But even if making frisks of gun carriers automatic may promote objectivity, civil rights activists may nonetheless scoff at the notion that lowering the burden for lawful frisks will benefit communities of color. This concern is valid and requires careful consideration. As noted above, these communities historically have been subjected to discriminatory over-policing, including racially charged stop and frisk practices.
230 By advocating for a system wherein frisks become per se permissible in the presence of a firearm, this Article opens the door to more frisks-and more intrusive frisks-particularly in this lawful concealed carry age. The logical question then becomes whether expanding an often-misused law enforcement tool simply invites more abuses.
More broadly, valid concerns have been raised about the efficacy of widespread stop and frisk practices, period. 231 The most infamous stop bias, who summarized it thusly: "We think this represents an awareness of a cultural stereotype-not that our participants believe necessarily that black men are more dangerous than white men, but by virtue of movies they watch, music they listen to, etc., they're getting the idea that black male goes with violent. The group and the idea are linked together in their minds whether they agree with that stereotype or not").
229. This position finds strong critics, who believe lower frisk standards for weapons will exacerbate racial profiling and discrimination. See United States v. Williams, 731 F.3d 678, 694 (7th Cir. 2013) (Hamilton, J., concurring) (warning that once a state legalizes the public possession of firearms, unchecked police discretion to single out anyone carrying a gun gives rise to "the potential for intentional or unintentional discrimination based on neighborhood, class, race, or ethnicity"); United States v. Black, 707 F.3d 531, 542 (4th Cir. 2013) (harshly criticizing other purportedly "objective" factors such as "presence in a high crime area at night," which, if "sufficient justification for detention by law enforcement is to accept carte blanche the implicit assertion that Fourth Amendment protections are reserved only for a certain race or class of people").
230. 233 Several studies have concluded that the type of quasi-dragnet style practices employed by the NYPD and other large departments have resulted in a significant misallocation of precious resources focused on harassing innocent people and nonviolent misdemeanants at the expense of apprehending serious criminals. 234 In addition, these invasive practices may exacerbate distrust and antagonism between police and communities police depend on in gathering evidence and fighting crime. 235 This Article offers two observations in response to these legitimate concerns. First, many of the ills connected to stop and frisk misuse stem from the exceedingly low reasonable suspicion standard first articulated in Terry and lowered further in the last half century. Prior to Terry, the Fourth Amendment generally required that absent exigent circumstances, police were required to obtain a warrant based on probable cause to conduct a search; this provided both a heightened evidentiary showing and a judicial check to ensure the showing had been made. 236 By making warrantless searches not only generally permissible but permissible based on a much lower standard, 237 the Warren Court virtually assured that policing would become more invasive, more discretionary, and less subject to judicial checks. With far greater latitude to seize and conduct limited searches of individuals, officers have been afforded far more opportunities to overreach, abuse stop and frisk, and unfairly discriminate-consciously, unconsciously, in good faith, and in bad faith. Combined with the Court's numerous exceptions to the exclusionary rule 238 and ever-expanding qualified immunity doctrine, 239 these abuses often go completely unchecked, even after the fact.
Many have made convincing and passionate arguments that Terry was wrongly decided, 240 that the concept of "reasonable suspicion" contradicts the original meaning of the Fourth Amendment, 241 and that a return to probable cause and the warrant requirement is necessary to reclaim the protections of the Fourth Amendment.
242 While these arguments are compelling, this Article situates itself within the reality of contemporary Court precedent and works within that framework. Many have forcefully and compellingly argued that stop and frisk itself represents an unconstitutional watering down of the Fourth Amendment's primary purpose of requiring warrants based on probable cause. This position, while valid, fails to account for the jurisprudential world in which we live. By declining to recommend upending fifty years of post-Terry case law, this Article ponders not whether stop and frisk should exist at all, but how the reality of stop and frisk can and should adapt to our new concealed carry world.
Second, one would be wise to remember that something may be legally permissible without necessarily being wise as a practice or policy. Under the current two-pronged test for reasonable suspicion, courts should recognize an officer's ability to lawfully frisk any armed individual who was lawfully stopped under reasonable suspicion of criminal activity. But while an officer may exercise this ability, she need not do so. Indeed, given the invasiveness of thorough officer pat-downs, 243 242. See Ross, supra note 235, at 732-33 ("It has been almost fifty years since Terry v. Ohio created the stop-and-frisk exception to the Fourth Amendment's probable cause standard, and it did so based on a cost-benefit analysis . . . . There is now data available for a Court to test its assumptions about the benefits and harms of stop-and-frisk . . . . Although Terry v. Ohio was decided almost fifty years ago, the doctrine is ripe for review.").
243. The invasiveness and emotional toll of a frisk in particular should garner careful scrutiny as police departments consider whether to implement large scale stop and frisk practices, as it is this intrusion that helps create lasting distrust between police and citizens. As Justice Scalia noted in a concurring opinion in Minnesota v. Dickerson, 508 U.S. 366, 381-82 (1993):
I frankly doubt . . . whether the fiercely proud men who adopted our Fourth Amendment would have allowed themselves to be subjected, on mere suspicion of being armed and dangerous, to such indignity-which is described as follows in a police manual: Check the subject's neck and collar. A check should be made under the subject's arm. Next a check should be made of the upper back. The lower back should also be checked. . . . A check should be made of the upper part of the man's chest and the lower region around the stomach. The belt, a favorite concealment spot, should be checked. The inside thigh and crotch area also should be searched. The legs often experienced by those subjected to frisks, and the attendant antagonism and distrust that frisking engenders within communities, 244 police departments should consider whether adopting an automatic frisk regime when weapons are present makes sound policy. 245 Many have proposed alternatives to traditionally invasive stop and frisk policing as a way of building trust within communities while still keeping the peace and investigating crime, such as community policing, 246 focused deterrence, 247 and infrastructure improvements. 248 These alternatives should be explored further. While frisking an armed individual is justified by the Court's current reasonable suspicion analysis, and in some circumstances certainly remains the safest and soundest approach, this Article by no means suggests that automatic frisks always reflect the best option. [Vol. 93:1675
C. To Disarm or Not Disarm?
A final question requires consideration: even an automatic frisk for firearms during a Terry stop is justifiable, should the officer be allowed to physically disarm the individual? "Weapons seizures are not an explicit part of the Terry framework, but a necessary implication of the case is that guns can be seized, at least temporarily, . . . if the firearm makes the person 'presently dangerous.'" 249 Although the past assumption "that a person carrying a concealed weapon was engaged in the crime of unlawful weapons possession" no longer suffices to disarm an individual "with little analysis," a recognition of the inherent dangerousness of guns should allow for an automatic temporary disarming of the individual during a lawful stop. 250 Indeed, "[c]ourts may agree that the inherent dangers of firearms makes this showing essentially automatic whenever officers encounter armed persons in public."
251
Critics of this approach point to Terry's requirement that there be "specific, articulable" facts to justify a stop and that pointing merely to the presence of a firearm is insufficiently specific or articulable. 252 But why? A single objective indicator of criminality (such as the possession of heroin) is more than sufficiently specific and articulable to justify a stop because a stop is warranted when there is suspicion of criminal activity. It follows then that a single objective indicator of dangerousness (such as a concealed firearm) ought to be sufficiently specific and articulable to justify a frisk. In other words, if the analysis turns on the objective presence of a firearm and the recognition of its inherent danger, as it should, then these facts alone should be specific enough to justify both a weapons frisk and a temporary disarmament if firearms are found. 253 This does not mean the "specific and articulable facts" threshold becomes obsolete in the second prong Terry analysis. Rather, courts will focus on the specific and articulable facts giving rise to a reasonable suspicion that the individual possessed a firearm, not on whether the armed individual was dangerous. 254 This shift from whether certain indicators suggested that the armed person is dangerous to whether certain indicators suggested that the person was armed may help eliminate the subjectivity of Terry stops and frisks so frequently cited as a reason to rein in the doctrine or overrule Terry altogether. While subjective assessments and conscious or unconscious biases of police officers can never be eliminated entirely, requiring officers to articulate facts as to why they believed a suspect was armed rather than why a suspect was dangerous at least moves the analysis away from the potentially troublesome assessments of the person and towards the objective presence of the firearm. 255 Indeed, even those who criticize this blanket approach admit that, absent some enhanced law enforcement authority to frisk and disarm, "officers will be forced to interact with armed citizens on equal terms . . . . That fact itself may discourage investigations of armed individuals . . . . The most common reaction of officers in the new gunfriendly era to tips, observations, or discoveries of concealed weapons may be to steer clear."
256 In an increasingly concealed carry world, civil society needs the opposite reaction from its peace officers. We need increased engagement from police officers to ensure the safety of all citizens-both armed and unarmed-where, in this concealed carry world, public streets, restaurants, banks, bars, parades, and protests are flooded with lethal and inherently dangerous weapons.
CONCLUSION
The number of private firearms in this country now exceed the number of people physically present in the country. 257 All fifty states and the District of Columbia authorize public concealed carry of these firearms by civilians.
258 Forty-two of these states impose little or no restrictions on who can carry these weapons or where they can carry them. 259 The U.S. Supreme Court's recent recognition of a fundamental right to keep and bear arms for self-defense further colors the changing national landscape and conversation surrounding the public possession of firearms.
260
This changing landscape poses obvious and significant challenges for police officers, who have traditionally initiated lawful stops and frisks of publicly armed individuals on the assumption that a crime was being committed by a dangerous person. That assumption seems increasingly unreliable. In this brave new world, officers should develop other indicia of suspected criminality beyond mere gun possession to satisfy the "reasonable suspicion" of criminality standard to initiate a stop under Terry. But once that lawful stop has been initiated, officers should have the right to automatically frisk and disarm a public gun carrier, regardless of the suspected dangerousness of the individual, in recognition of the need to protect the officer and nearby public from the possible use of the inherently dangerous and destructive firearm.
In making these recommendations, the author recognizes that "the framework described above would place a unique burden on handgun carriers," 261 one that should receive careful scrutiny in light of the framework's infringement on recognized Second Amendment rights and the intrusion into the "sanctity of the person" entailed by frisks. But while the abridgement of constitutional rights should not be taken lightly, the Second Amendment right to keep and bear arms for personal protection does not (yet) encompass the right to be free from inquiries regarding firearms, pat downs and other temporary searches to identify the presence of firearms, or even brief relinquishment of firearms during the course of a lawful investigatory stop. 262 258. GIFFORDS LAW CTR. TO PREVENT GUN VIOLENCE, supra note 24 ("Every state-as well as the District of Columbia-allows the carrying of concealed weapons in some form.").
259. Id. (listing twelve states where no permit is required, fifteen "no discretion" shall issue states, and fifteen "limited discretion" shall issue states).
260. See section II.C.2. 261. Bellin, supra note 20, at 42. 262. Miller, supra note 100, at 1295 ("Part of the problem is Heller's imprecision on what it means by 'self-defense.'"); cf. Peruta v. Cty. of San Diego, 742 F.3d 1144, 1172 (9th Cir. 2014) (holding that Heller "does require that the states permit some form of carry for self-defense outside the home . . . . To put it simply, concealed carry per se does not fall outside the scope of the right to bear arms; but insistence upon a particular mode of carry does"); Bellin, supra note 20, at 30 ("Expanding gun rights also restrict the actions police can take when interacting with armed citizens. The widespread assumption in urban areas that armed people can be, at least temporarily, disarmed during police encounters may no longer hold sway in a post-Heller world.").
Moreover, the exercise of one's Second Amendment right inherently carries with it the exercise of enormous power. The right to carry a loaded firearm gives an individual the right to carry an instrument designed to inflict incredible damage and with the ability of ending numerous lives in a matter of seconds. 263 Moreover, because the exercise of one's Second Amendment right includes carrying a loaded firearm, the Constitution grants an individual the right to carry an instrument designed to inflict incredible damage and capable of ending numerous lives in a matter of seconds. The exercise of this right inherently carries with it the exercise of enormous power, and "with great power comes great responsibility." 264 Part of that responsibility ought to include, at a minimum, the ability of a peace officer to protect herself and the public by frisking, temporarily disarming, and determining the dangerousness of the individual exercising the right. A civilian relying on police officers to maintain their safety in public should demand no less.
